FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

In the Matter of

Petition of Qwest Corporation for Forbearance
Pursuant to 47 U.S.C. § 160(c) in the Omaha
Metropolitan Statistical Area

Petitions of Verizon Telephone Companies for

Forbearance Pursuant to 47 U.S.C. § 160(c) in -

the Boston, New York, Philadelphia, Pittsburgh,
Providence and Virginia Beach Metropolitan
Statistical Areas

Petition of ACS of Anchorage, Inc. Pursuant to
Section 10 of the Communications Act of 1934,
as Amended, for Forbearance from Sections
251(c)(3) and 252(d)(1) in the Anchorage Study
Area

Petition of ACS of Anchorage, Inc. Pursuant to
Section 10 of the Communications Act of 1934,
as. Amended (47 U.S.C. § 160(c)), for Forbear-
ance from Certain Dominant Carrier Regulation
of Its Interstate Access Services, and for For-
bearance from Title II Regulation of Its Broad-
band Services, in the Anchorage, Alaska
Incumbent Local Exchange Carrier Study Area

COMMENTS ON VERIZON’S MOTION TO MODIFY ,PROTECTI:VE ORDER
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WC Docket No. 04-223 -

WC Docket No. 06-172

WC Docket No. 05-281

WC Docket No. 06-109

The undersigned parties (“Commenters”), by their counsel, respectfully submit these

comments addressing Verizon’s Motion to Modify the Protective Order that was filed in WC

Dockets Nos. 04-223 and 06-172 6n Janvary 17, 2008 (“Motion”). Verizon asks the Commission




to modify the Omaha Protective Order* to permit it to access and use confidential information
contained in the non-public version of the Commission’s Qwest Omaha F orbearance Order in

its appeal to the United States Court of Appeals for D.C. Circuit of the Commission’s Verizon
Six MSA Forbearance Order.* Specifically, Verizon réquests the followiné permission: (i) for its
outside appellate and in-house counsel who have signed the Omaha Protective Order t;> obtain
and review copies of the complete, unredacted version of the Qwest Omaha Fo.rbearclmce Order;
(ii) to provide the court of appeals with that unredacted order; and (iii) to refer to; and quote
from, that unredacted order in its submissions to the court of appeals.

For the reasons set forth below, Commenters request that, instead of ruling on Verizon’s
Motion, the Commission determine (pursuant to paragraph 6 of the Omaha Pro,tectz've: Order and

5

47 C.F.R. § 0.459) that the redacted text in the Qwest Omaha Forbearance Order:(except for
company-specific subscribership numbers) does not require confidential treatment, Iand release
the Order to the public with only minimal redactions as des'cribeél herein. Because 'Ve:rizon is not

likely to require use of the specific subscribership numbers in its appeal, this relief likely would

make Verizon’s Motion moot. Commenters also request that the Commission take the same

L Petition of Qwest- Corporation for Forbearance Pursuant to 47 U.S.C. § 160(c) in the
Omaha Metropolitan Statistical Area, WC Docket No. 04-223, Protective Order, 19 FCC Red
11377 (Wireline Comp. Bur. 2004) (“Omaha Protective Order™).

2 Ppetition of Qwest Corporation for Forbearance Pursuant to 47 U.S.C. § 160(c) in the

Omaha Metropolitan Statistical Area, Memorandum Opinion and Order, WC Docket No. 04-
223, Memorandum Opinion and Order, 20 FCC Red 19415(2005) (“Qwest Omaha Forbearance
Order”), petition for review dismissed in part and denied in part, Qwest Corp v. FCC,482 F.3d
471 (D.C. Cir. 2007).

2 Petitions of Verizon Telephone Companies for Forbearance Pursuant to 47 U.S.C.
$ 160(c) in the Boston, New York, Philadelphia, Pittsburgh, Providence and Virginia Beach
Metropolitan Statistical Areas, WC Docket No. 06-172, Memorandum Opinion and Order, FCC

07-212 (el Dec. 5, 2007) (“Verizon Six MSA Forbearance Order”), appeal pendzng, No. 08-
1012 (D.C. Cir. Filed Jan. 14, 2008).
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action with respect to the ACS Anéhorag;e' UNE Forbearance Order* and the ACS Dominance
Forbearance Order.> Commenters emphasize that they are requesting only that certain redacted

portions of the Commission’s decisions in these three cases be declared non-confidential; not the

underlying data submitted by the parties on which the decisions are based.

Background

In each of the above-captioned proceedings, as in other forbearance proceedings, the
Commission adopted a standard Protective Order at the commencement of the case to en:able
parties to submit information claimed to be confidential, and to review other parties’ conﬁdential
submissions, on an expedited basis. ’In doing so, however, the Commission did not-determine tﬁat-
any particular information actually is entitled to confidentiality, and expressly reserved to itself

the authority “determine that all or part of the information claimed by the producing party.to be

confidential is not entitled to such treatment.” See, e.g., Omaha Protective Order, para. 6. -

Further, the Commission reserved the power to modify each of its protective orders. See, e.g.,. id.,

para. 12,

4

& - Petition of ACS of Anchorage, Inc. Pursuant to Section 10 of the Communications Act of
1984, as Amended, for Forbearance from Sections 251(c)(3) and 252(d)(1) in the Anchorage
Study Area, WC Docket No: 05-281, Memorandum Opinion and Order, 22. FCC Red 1958
(20@7) (“ACS UNE Forbearance Order ™), appeals dismissed, Covad Communications Group,
I v. FCC, Nes. 07-70898, 07-71076, 07-71222 (9th Cir. 2007) (dismissing appeals for lack of
standing).

5

2 Petition of ACS of Anahorage Inc. Pursuant to Section 10 of the Communications Act of
1934, as Amended (47 U.S. C § 160(c)), for Forbearance from Certain Dominant Carrier
Ragulatzon of Its Interstate A‘égce.sw Services, and for Forbearance from Title II Regulation of Its
Broadband-Services, in the Anchorage, Alaska Incumbent Local Exchange Carrier Study Area,
WC Docket No. 06-109, Memmranﬁum Opinion and Order, 22 FCC Red 16304 (2007) (“ACS
Domznance Forbearance Order ) péts. for recon. pending,

3




Applicable Legal Standard

Section 0.457 of the Commission’s rules defines various categories of information that
may be withheld from public inspection® The only such category that appears te\evam 10 the

forbearance orders is § 0.457(d),‘ “Trade secrets and commercial or ﬁnaﬁcial information ob-
tained from any person and privileged or confidential—... 5 U.S.C. 552(b)(4) anci 18 U.S.C.
1905.”

The issue in this case is not the confidentiality of the information submitted by the par-
ticip.;mts to the Commission, but rather the confidentiality of the text of the Commission’s
decisions in each of these cases, and of the facts on which the Commission based those deci-

sions. The Commission, using an appropriate degree of caution, designated as “confidential

information” certain portions of its orders that were based on information submitted by particular

parties for the record with a claim of confidentiality. However, the Commission has not yet

determined whether any information is actually entitled to confidentiality uﬁder‘applicable iegal
standards.

In determining whether to release the contents of the Orders to the public, fhe Commis-
sion should apply the standards developed by the courts to implement 5 U.S.C. § 552(b)(4). This
exemption from the Freedom of Information Act (“FOIA™), as reflected in Commisslion Rule
§ 0.457(d), covers information that is a) commercial or financial, and b) obtained from a person,

and c) privileged or conﬁden’ci,al.z The terms “commercial or financial” and “obtained from a

o

47CFR.§0457.

~

The exception also encompasses “trade secrets,” but this term is narrowly defined to
cover techniques used in the production of goods or services, and does not apply to the purely
financial and statistical information .contained in the forbearance orders. Public Citizen Health
Research Group v FDA, 704 F.2d 1280, 1288 (D.C. Cir. 1983); accord, Anderson v, HHS, 907
F.2d 936, 944 (10th Cir. 1990).




person” are given broad interpretation, and Commenters are willing to assume that (1) all of the
redacted information in the Orders is “commercial or financial” and (2) the underlying data on

which the Commission relied was obtained from one or more persons.

The pivotal question then is whether the information containeci in the Orderé is “confi-
dential.”® The leading case on what constitutes “confidential” information, whén the information
submitted is “required” to be furnished, is National Parks & Conservation Ass'n v Morton,'498
F.2d 765 (D.C. Cir. 1974). In National Parks, the Court of Appeals for the District of Columbia
Circuit held that the test for confidentiality is objective and the term “confidential” should be
interpreted to protect the balance between the right to information under FOIA and governmental
and private interests in accordanece with the following two-part test:

commercial or financial matter is “confidential” for purposes of the

exemption if disclosure of the information is likely to have either
. of the following effects: (1) to impair the Government's ability to

obtain necessary information in the future; or (2) to cause substanh-_
tial harm to the competitive pos1t1ve position of the person from
whom the information was obtained.2
A less stringent test applies to information that was submitted voluntarily to a govern-
ment agency. Critical Mass Energy Project v. NRC, 975 F.2d 871 (D.C. Cir. 1992) (en banc).
However, a submission is not “voluntary” if it is compelled by the agericy or réquired by agency

rules. In these cases, although the petitioners (Qwest and ACS) voluntarily sought forbearance

relief from the Commission, the statute and Commission precedent required the petitioners to

& The exception also encompasses “privileged” information, but this refers to evidentiary

privileges such as the attorney-client or doctor-patient privileges, and does not apply in this case.
McDonnell Douglas Corp. v EEOC, 922 F. Supp. 235 (E.D. Mo. 1996), appeal dismissed, No.
96-2662 (8th Cir. Aug. 29, 1996);. Washington Post Co. v HHS, 690 F.2d 252, 267 n.50 (D.C.
Cir. 1982).

2 498 F.2d at 770.




provide factual documentation to support those petitions.® A party does not have the optlon of

petitioning for forbearance and then declining to meet its burden of proof under Sectlon 10(a) of

the Communications Act on the ground that the information needed to meet that burden is

confidential.

Likewise, because the confidential information submitted in these proceedings by the ca--

ble operators was not offered on those companies’ own initiative, but was provided‘ in response
to requests for information from Wireline Competition Bureau staff or the Compefitive Pplicy
Division,!! such information is deémed “required” information. Courts have found that respbnses
to agency requests for information objectively constitute “required” in-formati@n. See Inl Defense

of Animals v. HHS, No. 99-3024,2001 U.S. Dist. LEXIS 24975 at *32 (D.D.C. Sept. 28, 2001).

. Courts will not look at the subjective intent of an agency in making the request, but rather, if the

1 See Judicial Watch, Inc. v Exp.-Imp. Bank, 108 F. Supp. 2d 19, 28 (DDC 20):0'0) (“when

""*“the government requires a private party to submit information as a condition'of doing business

with the government” the submission is deemed “required”); Lepelletier v FDIC, 977 F. Supp.

456, 460 n.3 (D.D.C. 1997) (“Information is considered ‘required’ if any legal authority compels

its submission, including informal mandates that call for the submission of the information as a
condition of doing business with the government™), aff'd in part, rev'd in part & remanded on

" other grounds, 164 F.3d 37 (D.C.-Cir. 1999); Lykes Bros. S.S. Co. v Pefia, No. 92-2780, slip op.

at 8-11 (D.D.C. Sept. 2, 1993) (submission was “compelled” both by agency statute and by
agency letter sent to submitters); Lee v. FDIC, 923 F. Supp. 451, 454 (S.D.N.Y. 1996) (rejecting
agency's attempt to characterize submission as "voluntary” when documents were "required to be
submitted" in order to obtain government approval to merge two banks)..

U See, e.g., Letter from J.G. Harrington, Counsel for Cox, to Marlene H. Dortch, Secretary,
FCC, WC Docket No. 04-223 (June 30, 2005) (stating that Cox was submitting “responses to
certain questions from Commission’s staff”); Letter from John Nakahata et al., Counsel for
General Communications, Inc., to Marlene H. Dortch, Secretary, FCC, WC Docket No. 05-281
(Oct. 24, 2006) (providing u_pdated information “[pJursuant to the request of the Competition
Policy Division of the Wireline Competition Bureau™); Letter from John Nakahata et al,, Coun-
sel for General Communications, Inc., to:Marlene H. Dortch, Secretary, FCC, WC Docket No.
06-109 (July 12, 2007) (stating “[p]ursuant to the request from the Competltlon Policy Division
of the Wireline Competition- Bureau, GCI was submitting documents that 1t submltted previ-
ously in WC Docket No 05- 281”)




agency has the legal authority to compel the requested information, the submission of informa-
tion following a request for such information will be deemed required.E Here, the Commission

plainly has authority under Section 218 of the Communications Act2 among other pfovisions, 10

require telecommunications carriers and their affiliates to provide relevant information, and so

information submitted by such persons in response to Commission requests cannot be considered
voluntary.H Moreover, because the Omaha Forbearance Order was 'based on the infonnation
Cox provided and the ACS UNE Forbearance Order and ACS Dominance Forbearance Order
were based on the information GCI provided, it is indisputable that the Commission required the

submission of this information so that it could issue its decision.

Many Redacted Portions of the Orders Do Not Constitute “Confidential Information”

1. The Qwest Cmaha Forbearance Order

The redacted information in the Qwest Omaha Forbearance Order falls geherally into
three categories — first, broad compariéons of companies’ market shares; second, information
about Cox facilities coverage in Qilzvest wire centers; and third, specific numbers of lines or other
sewicés provided by particular eompanies to customers in the OI;iaha MSA. Cc}mmeﬁters submit
that only the third category of iﬁformation is entitled to be protected from public disclosure

under 5US.C. § 5520)(@).5 . |

2 1d at *35,
13 470U8.C. §218.

14 Even if the Commission vfews the Bureau’s data requests as informal, they still can be
deemed required. See Lepelletier, 977 F. Supp. at n.3 (“Information is considered ‘required’ if
any legal authority compels its submission, including informal mandates™).

3 Even customer line counts are not entitled to confidentiality forever: Commenters are
prepared to assume for purposes of this motion that Qwest and Cox c¢ould suffer “substantial
harm to [their] competitive positive position[s]” if the precise numbers of customers they provide
particular services to in. Omaha were made public today. However, the information in the Order

7.




The first category includes ”many passages in the Order in which the Commission com-
pared thé market shares of Qwest and Cox without referring to specific market share dafa, or by

referring to (usually rounded-off) market share percentages. This includes passages in paragraphs

25, 28 (first redacted item in body; and note 79, first redacted item), 29, 30 (first, sécoﬁd, and
fourth redacted items), 39, 47, 49 (first redacted item), 64 (note 167), 66 (bociy, and note 174,
first redacted item), 67 (note 177), 69 (last redacted item), 78, and 85. These passageis arguably
do not constitute “confidential information ... obtained from a person” at all, because they are
the result of calculations performed by Commission staff, and do not directly disclose any
specific information supplied to the Commission by a person. Nor is it possibie to infér any
individual company’s confidential vdata from the very high-level results provided inlthese pas-
sages. Even knowing Company X’s market share in a particular region to the exact percentage
point does not, without othér information obtained from another source, permit anyone to
determine Company X’s revenues, volume of sales, or other confidential ﬁnanc;:ial data. Further,
most of the redacted passages identified above are not that specific; they only state that one
company’s market share is “larger” or “much larger” than another’s, or use similarly general
descriptive tenﬁs. |
Disclosure of this category of information does not fall within either of .thé two National
Parks exemption criteria. First, disclosure will not impair the ability of the Commission t‘o'obtain
reliable inférmation from parties in future cases. Forbearance petitioners will have an iﬁcentive

to provide reliable and complete. information in order to satisfy their burden of proof. Other

relates to services provided in late 2004 and early 2005. Even now, the competitive value of this
information would be diluted by the passage of time, since the figures generated in 2004-05
cannot be accurate today After a few more years, the balance of interests will ilt in favor of
disclosure, smce it is difficult to imagine how any company could suffer substantial hamn from
disclosure of what its tevenues-or line counts were five or ten years earlier.




parties are uhlikely fo e deterréd from fesponding' 'ta mandatory Commission réquests for
information simply because of the'possibility that the Commission may make public some very
general, high-level characterizations of their relative market share in particular regions. Second,
disclosure will not cause substantial harm to the competitive positive position of the person from
whom the information was obtained. The information contained in the identified passages is

simply too general and too derivative to permit any other person to take competitive advantage

of the data. After all, both Qwest and Cox undoubtedly have a fairly good idea of their respective

market shares inVOmaha without having to refer to the information submitted by the other to the
Commission, and it is common knowledge that these two companies ‘control the overwhelming
majority of the local telephone service market in Omaha. No third party would gain any practical
advantage by knowing precisely how the market share is divided between the two of them,
espeeially since the market share information in the Commission’s Order-is MSA:wide and does
not permit any potential entrant to target specific sub-areas within the Omaha market.

The second category includes. passages in which the Coinmission states the number of
wire centers in which Cox provides certain services or has certain levels of facilities coverage,
Withaut identifying whiah specific wire centers comprise the group. These' passages are in
paragraphs 60, 66 (note 174), and 69 (next-to-last redacted item).!® This mformatlon is essen-

tially useless to any other petson for competitive purposes because it does not 1dent1fy ‘which

16 Cox has waived its confidentiality claims to other information of this type, which the
Commission previously has released to the public. See Wireline Competition, Bureau Discloses
Cable Coverage Threshold in Memorandum Opinion and Order Granting Qwest Corporation
Forbearance Relief in the Omaha Metropolitan Statistical Area, WC Daocket 04-223 Public
Notice, 22.FCC Red 13561 (2007) (dlsclosmg, after receiving Cox’s consent, that Qwest was
granted unbundling relief in those wire center service areas where,- among-other things, Cox’s

veice-enabled-eable plant covered more fhan 75% of the end-user locations that were. -accessible
from those ‘wire centers)




particular wire centers fall into any specified grouping. For this reason, the wire centér informa-
tion cannot satisfy either prong of the National Parks test.
2. The Anchorage UNE Forbearance Order

Similar to the OQwest Omaha Forbearance Order, the redacted information in the ACS
UNE Forbearance Qra’er falls generally into three categories — first, broad comlparisons of
companies’ market shares; second, information about GCI’s facilities coverage in ACS wire
centers; and third, specific numbers of lines or other services provided by particular; companies
to customers or sensitive information relating to a company’s current and future business opera-
tions, including those that concern particular wire centers or services obtaiped,ﬁom another

carrier in the Anchorage study area. Consistent with the discussion in the preceding section, only

the third category of information is entitled to be protected from public disclosure under 5US.C.

§ 552(b)(4). "
The first category again includes many passages in the Order in which the Commission
compared the market shares of ACS and GCI without referring to specific market share data, or

by referring to (usually rounded-off) market share percentages. This includes passages in para-

graphs 28 (first and second redacted items), and 33 (note 102, second redacted item). As dis- -

cussed above, disclosure of this category of information does not fall within either of the two

National Parks exemption criteria. Moreover, although the redacted item in footnote 83 does not
include market data, it does not warrant confidential treatment because it is a general statement

that is by no means sensitive.

17 As noted above, customer line counts are not entitled to confidentiality forever; however,
Commenters are prepared to assume for purposes of this motion that ACS and GCI could suffer
“substantial harm to. [their] competltlve positive position[s]” if the precise numbers of customers
they provide particular services to in Ancliorage'were made public today.

10




The second category includes passages in which the Commission states the number of

wire centers in which GCI provides certain services or has certain levels of facilities coverage,
without identifying which specific wire centers comprise the group. These passages are in
paragraphs 33 (note 102, first redacted item) and 36 (note 114 all redacted items, note 12b all
redacted items, and note 121 first redacted item).1 This information is essentially useless to any
other person for competitive purposes because it does not identify which particular Wire centers
fall into any specified grouping. For this reason, the wire center information cannot satisfy either
prong of the National Parks test.

3. The Anchorage Dominance Forbearance Order

In the ACS Dominance Forbearance Order, the redacted information falls generally into

the categories noted above.2 The first _category includes passages in paragraphs 39 (second -

redacted item), 43 (third redacted item), 47 (and note 133) and 79. As discussed above, disclo-
sure of this category of information does not fall within either of the two National Parks exemp-
tion criteria. The second category, which includes paragraph 52 (and note 144), is essentially

useless to any other person for competitive purposes and only the third category of information is -

18 GCI has waived its confidentiality claims to other information of this type, which the
Commission previously has released to the public. See Wireline Competition Bureau Discloses
Cable Coverage Threshold in Memorandum Opinion and Order Granting ACS of Anchorage,

 Inc. Forbearance Relief in the Anchorage, Alaska Study Area, WC Docket No. 05-281, Public

Neotice, 22 FCC Red 11962 (2007) (disclosing, after receiving GCI’s consent, that ACS was
granted unbundling relief in those wire center service areas where, among other things, GCI’s
voice-enabled cable plant covered more than 75% of the end-user locations that were accessible
from those wire centers).

12 Commenters do not have a copy of the confidential version of the ACS Dominance For-
bearance Order and have identified information that apparently should be redacted based on the
public version of the Order. Other portions of the confidential version of this Order may warrant
declassification if they fall into the first two categories.

11




entitled to be protected from public dlsclosure under 5 U.S.C. § 552(b)(4), at least for a reason-

able period of tlme

‘Alternative Request for Relief

In the alternative, if the Commission does grant Verizon’s Motion, the Commission
should not grant it for Verizon only. In particular, other parties participating in the D.C. Circuit
Court proceeding, i.e., No. 08-1012,22 that is addressmg Verizon’s appeal of the Verizon Six MSA
Forbearance Order should also have permission for their outside appellate and in-house counsel
who have signed the Omaha Protective Order to obtain and review copies of the complete,‘
unredacted version of the Qwest Omaha Forbearance Order; to provide the court of appeals
with that unredacted order; and to refer fo, and quote from, that unredacted order in ité submis-
sions to the court of appeals It i is only fair and proper that all parties involved the appeal have
the same rights as Verizon regarding the “use of the unredacted version of the Qwest Omaha
Forbearance Order. .

In addition, to the extent the Commission grants Verizon’s Motion, the 'Co'mmission

should modify the dnchorage UNE Protective 'Order® and Anchorage Dominant Carrier

< Commenters intend to file Motions to Intervene in this appeal with the Court of Appeals.

2l parties participating the‘appeal would of course have the same obligatien as Verizon to

file any submissions that contain unredacted information under seal pursuant to the same proce-
dures used by the court to protect that information in the court proceedings on the QOwest Omaha
F orbearance Order See Verizon Motion at 2.

2 petition of ACS of Anchorage, Inc. Pursuant to Section 10 of the Communications Act of
1934, as amended, for Forbearance from Sections 251(c)(3) and 252(d)(1) in- the Anchorage
LEC Study Area, WC Docket No. 05-281, Protective Order, 20 FCC Rcd 16310, § 12 (Wireline
Comp. Bur. October 14, 2005) (“Anchorage Dominarit Carrier Protective Order”) (“Nothing in
this order shall prevent any party or other person from seeking modification of this order.”).

12




Protective Order® in similar fashion so that parties opposing Verizon’s appeal of the Verizon Six

MSA Forbearance Order can access and use confidential information contained in the unre-

dacted version of the ACS UNE Forbearance Order and ACS Dominance Forzearance Order in
submissions that are filed under seal with the Court. While Verizon contends the Commiésion
unlawfully departed from the analytical framework OQwest Omaha Forbearance Order in issuing
its Verizén Six MSA Forbearance Order and that the redacted version of the OQwest Omaha
Forbearance Orc.ler does not adequafely disclose the analytical framework for it to make its case
with the court of appeals, Verizon conspicuously ignores the fact that the Commission expressly
stated that its Verizon Six MSA Order follows the precedent established not only in the Omaha
Forbearance Order, but also in the ACS UNE Forbearance Order and ACS Dominance For-
bearance Order.* For this reason, any court considering Verizon’s appeal should be able to see
all the details of this precedent. Thjs would include the unredacted analytical framework and

market share information upon which these latter two orders were based. In demonstrating that

2 petition of ACS of Anchorage, Inc. Pursuant to Section 10 of the Communications Act of

"1934, as amended (47 U.S.C. 160(c)), for Forbearance from Certain Dominant Carrier Regula-

tion of Its Interstate Access Services, and for Forbearance from Title II Regulation of Its Broad-
band Services, in the Anchorage, Alaska, Incumbent Local Exchange Carrier Study Area, WC
Docket 06-109, Protective Order, 21 FCC Red 6560, 12 (Wireline Comp. Bur. June 12, 2006)
(“Anchorage UNE Protective Order”) (“Nothing in this order shall prevent any palty or other
person from seeking modification of this order”).

2 See Six MSA Forbearance Order, 920 (“The Commission previously has evaluated re-
quests for relief similar to that sought by Verizon in the Qwest Omaha Forbearance Order, the
ACS UNE Forbearance Order, and the ACS Dominance Forbearance Order, and the analytical
framework established in that precedent guides our actions here.”), § 36 (“We continue to follow
the approach that the Commission adopted in the in the Qwest Omaha Forbearance Order and
ACS UNE Forbearance -Order for determining whether forbearance from unbundling obligations
is warranted under the section 10 criteria....[T}he record evidence in this proceeding demon-
strates that Verizon is not -subject to a sufﬁ01ent level of facilities-based competition in the 6
MSAs to grant relief under the Commission’s. Qwest Omaha and ACS UNE precedent, and we
thus-deny the Verizon Petitions with respect to the request forforbearance from UNE. obllgatlons
the 6. MSAs at issue in this proceeding.”).

13




the Commission’s Veriéon Six MSA Order does not unléwfully depart from this existing prece-
dent, parties involved in the appeal should also have the right to cite and discuss the unredacted
aspects of these two orders in their sealed submissions to the Coﬁrt.
Conclusion

For the foregoing reasons, the Commission should determine that the information con-
tained in the unredacted versions of its forbearance decisions involving the Omaha and Anchor-
age market§ does not require confidentiality, except for company-specific subscribership
numbers, and should release all three of those' orders to the public with substantially limited
redactions. Alternatively, if the Commission chooses to maintain confidentiality of these docu- -
ments, it should modify the prqt_eétive orders in all three proceedings to permit all parties to an
appeal, not just Verizon, to qliote_ from and rely upen the ﬁn_redacted ofders subject to the condi-

tions proposed by Verizon in its Motion.
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ATX Communications, Inc.;

Cavalier Telephone Corporation;

CloseCall America, Inc.;

DSLnet Communications, LLC;

Eureka Telecom, Inc. d/b/a InfoHighway
Communications; °

ITCDeltaCom Communications, Inc.;

- McLeodUSA Telecommunications -

Services, Inc.;

ly submitted,

" Lipma
ussell M. Blau
Philip J. Macres
BINGHAM MCCUTCHEN, LLP
2020 K Street, NW
Washington, DC 20006

Attorneys for

MegaPath, Inc.

"~ Mpower Cemmunications Corp.;
Penn Telecom, Inc.;
RCN Telecom Services, Inc.;
RNK Inc.;
segTEL, Inc
Talk Amenca Holdings, Inc.;
TDS Metrocom, LLC; and
U.S. TelePacific Corp. d/b/a TelePacxﬁc

Communications
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Timilin Kate Sanders*
LATHAM & WATKINS, LLP
555 Eleventh Street, NW

Suite 1000

Washington, D.C. 20004-1304

ALASKA TELEPHONE ASSOCIATION

James Rowe

Executive Director

Alaska Telephone Association
201 E. 56th Avenue, Suite 114 °
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J.G. Harrington

Jason E. Rademacher
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Washington, D.C. 20036
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John T. Nakahata
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Washington, D.C. 20036
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Vice-President — Federal Regulatory Affairs
General Communication, Inc.

1130 17th Street, N.W., Suite 410

Washington, D.C. 20036
QWEST CORPORATION
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